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TOWARD A PRAGMATIC MORAL THEORY OF STATE
SOVEREIGNTY

David Wiens

It is frequently noted that the prerogatives of sovereign states—in particular, the right
of nonintervention—often shield human rights violators behind national borders and
obstruct efforts to protect individuals from systematic rights violations. One response to
this problem is to defend a right of armed humanitarian intervention.! But such a right
comes with its own set of significant problems. States might be tempted to co-opt a right
of intervention to use as a cover to pursue ‘neoimperialist’ interests.? More generally,
resort to force is never an appealing option and the numerous negative consequences
of armed intervention make it an unlikely means to improving our social reality.> Con-
sequently, we should exhaust all alternate options for protecting human rights before
committing ourselves to a policy of armed intervention. My preferred way out is to
look for institutional solutions that both preempt the need for armed intervention (by
addressing the underlying problems that make massive human rights violations more
likely, e.g., economic underdevelopment, low democratization, and heavy dependence
on resource exports) and are capable of halting rights violations in progress with minimal
use of force.* A promising option here is to look for ways to reform the institution of state
sovereignty. What we need is a sovereignty institution that makes sovereign statehood
safer for individuals’ human rights.

Several theorists have proposed ways to reform the institution of sovereignty to facili-
tate the improvement of human rights protection. Prominent among these are proposals
to rethink who should be the primary holders of sovereignty (including sovereignty-
sharing arrangments)® and theories providing reasons for limiting sovereigns’ claims to
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2 David Wiens

unconditional internal autonomy.® Perhaps the most promising option among those
available is Allen Buchanan’s proposal of a ‘normativized account of recognitional legiti-
macy’; that is, a plan to include explicitly moral criteria among the conditions states must
meet to gain recognition as sovereign.” However, while theoretically creative and norma-
tively incisive, Buchanan’s account suffers from a major shortcoming, even on its own
terms: it’s not realistic enough to provide a practicable strategy for making sovereignty
safer for human rights. Thus, although Buchanan’s emphasis on reforming the practice
of recognition may have pointed us in a promising direction, we must ultimately look
elsewhere for practical guidance.

This paper begins to lay the groundwork for the task of constructing a moral theory of
sovereignty that is practical enough to ground a viable strategy for making sovereignty
safer for human rights. The paper is divided into five sections. Sections 1 and 2 consider
the role of non-ideal theorizing in political philosophy, while section 3 delineates the
conditions a theory must meet if it is to provide practical guidance for political reform.
Section 4 outlines Buchanan’s account of recognitional legitimacy and then shows that
it violates several conditions laid out in section 3. Section 5 provides a preliminary
framework for positive theorizing about sovereignty by outlining some of the important
considerations such theorizing must take into account if it is to ground a viable plan
for reforming the sovereignty institution. My general conclusion is that practical moral
theorizing about sovereignty is limited to proposing ways to reform the sovereignty
institution that restructure political relationships so that the interests of political leaders
become aligned with the protection of individuals’ human rights.

1. ATAXONOMY OF MORAL THEORIZING

To begin specifying what sort of theory of sovereignty I aim to push for, it will be useful
to distinguish between ideal and non-ideal moral theorizing. Conventionally, an ideal
theory specifies a just state of affairs under the assumption that all the relevant agents
fully comply with the demands posited by the theory. A non-ideal theory specifies which
steps we should take to bring about a more just state of affairs under the assumption that
we can, at best, expect only partial compliance from the relevant agents.?

David Estlund offers a way to distinguish moral theories along two different dimen-
sions: whether or not the theory’s demands are possible to meet, and the probability that

6 Wheeler 2000; Shue 2004; and Tesén 2005.
7 Buchanan 2004, chs. 5 and 6
8 Cf.Rawls 1971, 8-9, 215-217
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its demands will be met.? At the two extremes of the spectrum are utopianism and com-
placent realism. According to Estlund, a utopian theory posits moral standards that are
impossible for humans to meet (and thus certain to be unrealized); whereas complacent
realism posits moral standards that are already widely met (and thus trivially possible).
Neither of these extremes is worth further consideration. Between the extremes are as-
pirational and concessive theories.!® An aspirational theory proposes moral objectives
that are merely possible, that is, they are possible to meet but we have good reason to
think they are unlikely to be realized. A concessive theory proposes moral objectives that
are possible to meet and we have no good reason to think they won't be realized; in other
words, it posits objectives that are likely to be realized.

How does Estlund’s classification align with the conventional ideal/non-ideal dis-
tinction? It is tempting to think that the aspirational/concessive distinction maps neatly
on to the ideal/non-ideal distinction. The thought here might be that objectives whose
realization assumes full compliance are merely possibly met (since full compliance isn’t
likely to be forthcoming), whereas objectives that assume only partial compliance will
probably be met (since we can count on partial compliance). But this isn’t quite right. The
fact that a moral objective can be achieved under conditions of partial compliance doesn’t
necessarily increase the probability that it will be realized. Shifting from the assumption
of full compliance to partial compliance only results in proposing objectives that are less
difficult to achieve. But, as Estlund notes, probability doesn't track difficulty.!! For exam-
ple, it would not be difficult for any member of the Michigan philosophy faculty to stand
up on a seminar table and do the moonwalk, but the probability that this will happen is
close to nil. So the two distinctions track different things. Estlund’s distinction tracks the
probability that realizable objectives will actually be achieved, whereas the conventional
distinction tracks the extent of compliance assumed by the proposed objectives. Hence,
ideal and non-ideal theories can be further classified into aspirational and concessive
types. (The resulting two-dimensional classification is summarized in table 1.) An ideal
aspirational theory proposes objectives that are merely possible to achieve but only under
the assumption that all relevant agents meet the theory’s demands. Rawls’s justice as
fairness is such a theory.'? A non-ideal aspirational theory proposes objectives that could
be met even if some agents violate the theory’s demands but unlikely to be met even under

9 Estlund 2008, ch. 14
10 Estlund actually introduces these two intermediate options as ‘hopeless realism’ and ‘hopeful realism’
respectively. But the terms ‘aspirational’ and ‘concessive’—terms Estlund later introduces—cause less
confusion; so to avoid label proliferation, I'll use the latter two throughout.
11 Estlund 2008, 265
12 Rawls 1971
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Aspirational Concessive

Proposes objectives that are Proposes objectives that are

Ideal merely possible to achieve but likely to be achieved with full
only assuming full compliance compliance

Proposes objectives that are Proposes objectives that are

Non-ideal merely possible to achieve likely to be achieved given only
assuming only partial partial compliance
compliance

Table 1. Types of moral theory

this assumption. For example, numerous theorists argue that it’s possible to eradicate
global absolute poverty without much sacrifice, and that this could be accomplished
even under conditions of partial compliance.!3 ButI think it’s uncontroversially the case
that achieving this goal remains highly improbable. An ideal concessive theory proposes
objectives that are likely to meet with general compliance and thus likely to be realized.'*
A non-ideal concessive theory proposes objectives that will probably be realized even if
some agents are likely to violate the theory’s demands.

2. NON-IDEAL ASPIRATIONS AND PRAGMATIC CONCESSIONS

Much has been made of the need for non-ideal theorizing in global justice debates during
recent years, and rightly so. There is a great need for non-ideal theory if we are interested
in actually making progress on the moral issues we find most compelling, since full
compliance isn’t likely to be forthcoming. For example, the issue picked up here is how
to make sovereignty safer for individuals’ basic human rights, where making progress
on human rights protection is the issue of concern. If we wish to make genuine, stable

13 See, e.g., Sachs 2005

14 As stated, Morganthau’s argument that heads of state have an overriding moral obligation to pursue
the national interest might fit this bill; see Morganthau (1952) But there’s something weird about calling
theories of this sort ‘ideal’. (Indeed, this description of an ideal concessive theory is akin to Estlund’s
definition of complacent realism.) The term ‘ideal’ in the present context usually connotes ‘ideally just’,
which Morganthau’s theory is certainly not. If what we need here is an example of an ideally just concessive
theory, then I confess I can't think of one. In any case, I'm fine to leave this an empty set and move on. As
will become apparent, it’s the distinction between non-ideal aspirational theories and non-ideal concessive
theories that I find interesting and useful.
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progress on the human rights issue, we need to take full account of the conditions under
which such progress must be made.

This isn't to say that ideal theorizing has no place in debates about global justice.
It’s only to say that the sort of moral theory one chooses to defend must depend upon
one’s objectives. Typically, theorists have reserved ideal theory for the task of specifying
the states of affairs to which we should aspire, while employing non-ideal theory to
specify how we should proceed amidst the injustice of our world given the fact of partial
compliance. But given the two-dimensional classification specified in §1, this isn’t quite
right. Instead, if one’s aim is to specify a state of affairs to which we can and should
aspire, one should defend an aspirational moral theory. Whether one defends an ideal or
non-ideal aspirational theory will depend on one’s assumptions about the possibility of
full compliance. One important limitation of aspirational theorizing, as Estlund notes,
is its inability to propose specific prescriptions for institutional reform.!® Thus, if one’s
aim is to propose practicable institutional reforms meant to bring about definite (if
incremental) moral progress, then one should defend a concessive moral theory. Whether
one defends an ideal or non-ideal concessive theory will depend on whether one thinks
full compliance is an important restriction on the demands we can reasonably impose.

I want to suggest that many theories that claim to be non-ideal retain an aspirational
character and are thus more accurately described as non-ideally aspirational.'® In other
words, many so-called non-ideal theories propose objectives that at most assume partial
compliance but fail to consider whether these objectives are likely to be met, even under
partial compliance. Unfortunately, this compromises their ability to propose practicable
strategies for bringing institutions in line with the demands of justice.

This is a natural oversight. Practical strategies for institutional reform require the pro-
posed objectives to be not only realizable but likely to be realized, otherwise the proposal
is unlikely to bring about any noteworthy reform. Non-ideal theorists rightly assume that
full compliance is unlikely and accordingly argue for institutional objectives that assume
only partial compliance, which are easier to realize. But to infer that such objectives are
likely to be realized is to succumb to the confusion noted earlier. Institutional reforms
that are less difficult to achieve are not thereby more likely to be realized. Thus, although
extant non-ideal theories rightly limit their sights on objectives to which there are pos-
sible routes from our current reality (which includes the highly salient fact of partial
compliance), they often fail to take note of which routes are actually open to reaching
those objectives. In other words, their proposed institutional reforms are theoretically

15 Estlund 2008, 270-271
16 Ithink so-called ideal theories are actually ideally aspirational.
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compatible with our current reality, but not necessarily practicable. This failure dimin-
ishes a non-ideal theory’s ability to provide practical guidance for achieving reasonable
institutional objectives. And insofar as our primary concern is the actual establishment of
just institutions, this is a significant shortcoming.

To illustrate what I've just said: Say I'm planning a vacation and have determined that
airfares are too expensive to fly anywhere. Among the destinations that are reasonably
reachable from Ann Arbor by car, I determine that Chicago is the most desirable. (I
don’t like driving much, so my ‘radius of reasonable reachability’ is quite limited). Upon
querying Google Maps, I find out that the most direct route takes me along the I-94. Now
suppose I'm told told that the [-94 is currently closed between Kalamazoo, MI and Gary,
IN. My actual travel plans must reflect this fact. Although in principle taking the 1-94
remains a possible route by which one could get from Ann Arbor to Chicago (after all,
can see on a map that Chicago and Ann Arbor are linked by the 1-94), if I actually want to
get to Chicago, I'll have to take an alternate, more indirect route. To persist in travelling
down the I-94 would be futile.

Similarly, while non-ideal aspirational theories of global justice may not instruct us
to pursue unreachable moral goals, they are liable to propose paths to reachable des-
tinations that go through stops along a merely possible route from our current reality
(i.e., they tell us to take the I-94). But these theories fail to account for the places where
their proposed route might be closed off to us given conditions on the ground and, thus,
propose potentially futile travel plans. They fail to read the construction reports concern-
ing the chosen route and are thereby likely to encounter insurmountable obstacles. To
avoid such obstacles, a non-ideal concessive theory of global justice, after determining
which moral destinations are reachable, must find out which routes to these destinations
remain open to us given conditions on the ground, pick out the one that incurs the least
moral cost (all else being equal), and then map out that route.!”

The important distinction for the rest of the paper is that between non-ideal aspira-
tional moral theories and non-ideal concessive, or as I will call them, pragmatic moral
theories. To summarize: A non-ideal aspirational theory is one that acknowledges the real
ways in which our current reality, specifically the fact of partial compliance, constrains the
achievement of moral goals and thus specifies reasonable ‘second-best’ moral goals given

17 Perhaps an additional important point here, highlighted by Coram (1996), is the following: In addition
to proposing reforms that are unlikely to be realized, standard non-ideal theories might also be guilty of
proposing institutions that approximate ideal institutions as closely as the fact of partial compliance permits.
But the pursuit of just outcomes in non-ideal conditions might require—perhaps is likely to require—
institutions that substantially diverge from the ideal. See Coram (1996) for some examples.



Toward a Pragmatic Theory of Sovereignty 7

those constraints. However, although compatible in principle with our current reality
(i.e., a moral map shows a path from our starting point to the destination), these goals are
often inaccessible by the proposed route due to conditions on the ground. A pragmatic
theory is one that not only sets out reasonable moral goals given the constraints of partial
compliance, but relentlessly examines the potential routes by which these goals are likely
to be reached and maps out the open route(s) that incurs the least moral cost, other things
being equal.

3. CONSTRAINTS ON PRAGMATIC THEORIZING

So what are the characteristics of a pragmatic moral theory? How is a pragmatic the-
ory constrained? I think any account of pragmatic theorizing must include at least the
following five criteria.

3.1.  The Political Accessiblity Condition

A pragmatic theory of justice must propose reforms that are politically accessible. ‘Ac-
cessible’ refers to a reform that is not only ‘compatible with human psychology, human
capacities generally, the laws of nature, and the natural resources available to human
beings’, but also lays along a ‘practicable route’ from our current reality to the reformed
state of affairs.'® A politically accessible reform is one that can be successfully under-
taken given the incentives of the relevant political actors and the constraints to action
presented by the structure of their interactions. That is, the proposed reform must be
both incentive-compatible and structure-sensitive—it must take into account both the
prevalent interests of political actors and the structure of their interactions with each
other.

It's worth noting at this point that the Political Accessibility Condition precludes moral
theorizing that relies on virtuous conduct by political leaders as a catalyst for achieving
the specified moral goal. Although political leaders often exhibit some concern for acting
morally, they are not ultimately motivated by moral considerations. Rather, political
leaders are fundamentally motivated by their own political survival, a fact which doesn’t
seem likely to change.!® Of course, no particular sort of behaviour follows from this
motivation; one need not be thoroughly Machiavellian just because one is fundamentally
concerned with one’s own political survival. The important point is that, however a

18 Buchanan 2004, 61
19 See Bueno de Mesquita et al. 2003, ch. 1
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political leader behaves, his or her behaviour—including public-spirited behaviour—will
be ultimately motivated by survival concerns rather than moral concerns. This means
that a political leader will act morally if doing so is in his or her survival interests, but
not otherwise.?? Thus, a proposal that predominantly demands that political leaders act
more virtuously will result in abysmal failure. Accordingly, a pragmatic theory prescribes
structural reforms, i.e., proposals to restructure international political interactions so that
political leaders will be led by their fundamental interest in their own survival to bring
about a more just state of affairs. The most obvious sort of structural reform is to design
institutions to adequately deal with particular global moral issues. But even here we must
be careful to be pragmatic in our theorizing. The proposed institutional reform must itself
be incentive-compatible and structure-sensitive. That is, it must be in the interests of
political leaders to bring about such reforms and within their capability to bring them
about given the collective action problems they face.

3.2. The Robustness Condition

A pragmatic theory must propose institutional reforms that will be robust under con-
ditions of partial compliance. The proposed institutional reforms must be likely to be
achieved and reforms that are fragile under conditions of partial compliance are unlikely
to be stably realized. Institutions that yield tenuous cooperation at best and are likely to
collapse under the weight of occasional defection by individual members will be little
better at getting us closer to achieving our moral goals than inaccessible institutions.
Thus, the goal of a pragmatic theory of sovereignty must be to discover a sovereignty insti-
tution that is likely to retain regulative force despite occasional defection from individual
members.

3.3. The Effectiveness Condition

If implemented, a pragmatic theory’s proposed reforms must be effective in bringing
about the desired moral outcome. This point is likely to be obvious, but it’s worth making
explicit. The Effectiveness Condition would rule out proposing, for example, human

20 Perhaps this claim should be moderated a little, to say that political leaders can sometimes act for moral
reasons, but their capacity to do so is significantly limited by their interest in survival. Consequently, moral
motivations are liable to be overcome by survival interests if the two conflict too often. Note that even the
most altruistic political leader will be motivated to insure her own survival, since her ability to bring about
the moral reform in which she is interested is significantly enhanced by remaining in office.
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rights treaties whose monitoring and/or enforcement provisions are largely ineffective
for altering states’ human rights performance.?!

The conjunction of the Effectiveness Condition with the Political Accessibility and
Robustness Conditions is likely to be problematic. Especially with regard to states’ human
rights performance, state leaders ostensibly have little incentive to establish institutions
that effectively alter their behaviour. Treaties that offer them the ‘expressive benefit’ of
accession without requiring actual changes that could compromise the achievement of
competing policy objectives are much more in line with state leaders’ incentives. And
even if some had incentive to establish effectively binding human rights institutions,
the fact of partial compliance could make these institutions fragile in the face defection.
Consequently, pragmatic theorists might often face a dilemma between proposing reforms
that are accessible and robust and proposing reforms that are effective. Should this
dilemma cause pragmatic theorists to despair? I think not. Pragmatic theorizing might
be able to overcome this challenge by employing different time horizons to meet these
conflicting conditions. For example, it might be the case that a reform that is accessible
and robust in the short term won'’t also be effective in the short term; but it could be
effective in the long run because the implementation of reforms that are accessible and
robust now might have unanticipated effects that are morally consequential later on.??
Thus, pragmatic theorists will need to be extremely contextually sensitive, to discern the

right balance between accessibility, robustness, and effectiveness.

3.4. The Moral Progress Condition

Any pragmatic moral theory must motivate specifically moral progress, that is, progress
toward the realization of our fundamental moral aspirations, such as the establishment
of just institutions and respect for individual human rights. Again, this point is likely
obvious, but the point can’'t be overstated. Just because current conditions constrain the
specific demands a pragmatic theory can reasonably impose, it does not thereby resign

itself to proposing ways to improve non-moral values (such as economic efficiency or

the global balance of power)? at the expense of fundamental moral values when current

21 Evidence suggests that this has been the case with numerous extant human rights treaties up until
the present (although some theorists are hopeful that this is gradually changing). See, e.g., Hathaway 2002;
Hathaway 2007; and Hafner-Burton 2005.

22 Hathaway (2002) makes this point about some human rights treaties, arguing that human rights treaties
were often signed by rights-violators because they were perceived to be inconsequential (and so accessible in
the short term), but that their gradual entrenchment has raised behavioural expectations that could become
genuinely constraining (thus, effective in the long term).

23 Orif one prefers, indirect or merely instrumental moral values.
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conditions make progress on the latter seem a dim possibility. Of course, it’s possible
(perhaps probable) that the only means available to make (initial) moral progress may be
to directly pursue non-moral progress. But in such a case, moral progress remains the
ultimate goal. And if progress on moral values is accompanied by non-moral progress,
so much the better. The key point here is that the proposed reform must move us in the
right direction from a moral standpoint.

3.5. The Provisionality Condition

The Provisionality Condition derives from Kant'’s distinction, in Toward Perpetual Peace,
between strict right and permissive right:

Although the laws cited above are objectively, that is, in the intention of
the rule, laws of prohibition only (leges prohibitivee), nevertheless some of
them are of the strictkind (leges strictee), holding without regard for differ-
ing circumstances, that insist on his putting a stop to an abuse at once.. .,
but others. .. are laws that, taking into consideration the circumstances in
which they are to be applied, subjectively widen his authorization (leges
latee) and contain permissions, not to make exceptions to the rule of
right, but to postpone putting these laws into effect, without however
losing sight of the end; he must not postpone to a nonexistent date...he
is permitted only to delay doing so, lest implementing the law prematurely
counteract its very purpose.**

Here, Kant distinguishes between those principles that place immediate and universal
moral constraints on political action (‘strict right’) and those that have justice as their
ultimate aim, but are nonetheless sensitive to the particular circumstances in which
justice is pursued (‘permissive right’). The aim of the principles of permissive right is to
insure that the pursuit of justice is not hindered by the strict application of the principles
of justice themselves by proposing intermediate political reforms that, if undertaken, do
not close off the possibility of future moral progress. In the words of Elisabeth Ellis, ‘Kant’s
principle of provisional right recommends that existing institutions be judged according
to whether they are consistent with the continued possibility of progress, rather than by

direct comparison with some set of ideal norms.’?>

24 Kant 1795, 8:347, final emphasis added. Reference is to the volume and page of the Akademie edition of
Kant's works.

25 Ellis 2005, 9, emphasis added. Ellis’s discussion, particularly chs. 3 and 4, provides an excellent analysis
of the importance of provisional right in Kant’s politics.
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‘Provisionality’ here shouldn’t be taken as synonymous with my use of ‘pragmatic’.?
That is, the Provisionality Condition doesn’t simply state that a theory ought to propose
reforms that meet the first four conditions. Rather, it places an additional constraint on the
task of finding such reforms: it requires that a pragmatic theory propose robust, politically
accessible, and effective moral reforms that leave open the possibility of continued moral
progress in the future. This is an important constraint, as short-sighted theorists are liable
to propose reforms whose implementation may bring short-term moral gains, but whose
long-term effect is to lower the ceiling of moral possibility, leading to a plateau or possibly
even regress. Indeed, there will likely be cases where the Provisionality Condition supports
a policy that would be otherwise morally unacceptable if it weren't for the fact that failure
to implement the policy would likely inhibit future progress. For example, in light of
the contemptible history of the Ba’ath party in Iraq, numerous moral considerations
might have recommended ‘de-Ba’athification’—viz., abolishing the Ba'ath party from
Iraqi society, banning party members from the new government, and disbanding the Iraqi
army—in May 2003. But, with the benefit of hindsight, we can now see that, while it may
have generated short-term gains, the policy of de-Ba’athification has created significant
obstacles to long-term moral and political progress in Iraq. Given sufficient foresight, the
Provisionality Condition might have advised against de-Ba’athification despite its obvious
moral drawbacks.?” The importance of the Provisionality Condition, then, is to limit our
reform proposals to those that are likely to bring about continued progress.

The demand to seek long-term over short-term progress will be controversial, perhaps
obviously wrong to some. Why should individuals who are suffering now have to make
sacrifices for the sake of improving the lives of future individuals? My brief response
is that pragmatic theorizing primarily focuses on proposing institutional reforms and
that the task of institutional design requires that we take the long view. Institutions are
persistent entities that profoundly and pervasively influence the trajectory of individuals’
lives. Once entrenched, they are incredibly difficult to alter. Given these facts, it would
be irresponsible to design institutions whose long-term effects predictably close off the
possibility of future moral progress. This isn’t to say that we should ignore the present
suffering of individuals. All the Provisionality Condition requires is that pragmatic theo-
rizing prioritize the long-term moral consequences of institutions over their short-term
consequences when the two predictably diverge. Nevertheless, there are likely many
ways to go about alleviating the effects of present injustice that are compatible with this
requirement and we can reasonably demand that such actions be undertaken.

26 As, I think, Ellis’s use of ‘provisional theory’ is intended to be; see Ellis (2004).
27 Thanks to Mika Lavaque-Manty for this example.
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To summarize: A pragmatic moral theory must meet (at least) the following five condi-
tions:

(1) It must propose reforms that are compatible with political actors’ incentives and
sensitive to the structure of political relationships. (The Political Accessibility
Condition)

(2) It must propose reforms that are robust under conditions of partial compliance.
(The Robustness Condition)

(3) It must propose reforms that are effective in bringing about the desired moral
outcome. (The Effectiveness Condition)

(4) It must propose reforms that make clear moral progress. (The Moral Progress
Condition)

(5) It must propose reforms that leave open the possibility of continued moral
progress in the future. (The Provisionality Condition)

I'should be careful to emphasize that the five conditions delineated here do not apply to
moral theorizing generally, but are specific to theories that aim to serve the very specific
purpose of proposing institutional reforms that are likely to bring about moral progress
under conditions of partial compliance. Moral theorizing that serves other purposes is
likely to be constrained by other considerations.

4. BUCHANAN’S NORMATIVIZED ACCOUNT OF RECOGNITIONAL LEGITIMACY

Among the proposals for making sovereignty safer for human rights, Allen Buchanan’s
account of recognitional legitimacy deserves special attention. One reason for this is
that it seeks to improve human rights protection without immediately resorting to some
form of intervention.?® Another reason is that Buchanan self-consciously aims to provide
practicable guidance for reforming the sovereignty institution. Thus, it is worth examining
whether he succeeds.

Buchanan starts by defending a justice-based conception of political legitimacy and
then applies this conception to the practice of recognizing states as sovereign in an

28 Keohane and Krasner’s sovereignty-sharing proposals (see footnote 5 on p. 1) place some domestic
authority in the hands of external entities such as the UN and regional bodies. Other proposals argue that
the internal autonomy of sovereigns ought to be conditional on their capacity to protect human rights; thus,
human rights violations are sufficient to justify intervention.



Toward a Pragmatic Theory of Sovereignty 13

attempt to make the sovereignty institution more amenable to the protection of human
rights. For him, ‘[a]n entity has political legitimacy if and only if it is morally justified in
exercising political power’, where ‘the exercise of political power may be defined as the
(credible) attempt to achieve supremacy in the making, application, and enforcement of
laws within a jurisdiction.’?® Buchanan's thesis is that a state only has political legitimacy
if it meets a minimum threshold of justice, which he understands as the protection of
basic human rights, including at least the following: a right not to be unjustly killed;
rights against slavery, involuntary servitude, and forced occupations; a right against
religious oppression; and a right to material subsistence.?° Importantly, Buchanan rejects
the consent view of legitimacy. Instead, he argues that, since the moral purpose of
conferring political power upon an entity is to achieve justice and that concentrating
political power in an authority’s hands is necessary to secure basic human rights, an
agent is justified in wielding political power if it does a reasonably good job of realizing
justice through processes that are reasonably just.3! To square this account of legitimacy
with the fundamental equality of persons, Buchanan argues that minimal democracy
is a requirement of political legitimacy where feasible (i.e., without jeopardizing basic
human rights). This is because democracy enables everyone to participate as equals in
a process that chooses who is to wield political power, which justifies the inequality of
political power.3?

Once he’s set out his account of political legitimacy, Buchanan applies it to the in-
ternational practice of recognizing new states as sovereign entities. Buchanan’s proposal
is to reform what Daniel Philpott calls ‘the second face of authority’, that is, the crite-
ria that a polity must meet to attain recognitional legitimacy as a sovereign state and
thereby acquire the prerogatives of sovereign statehood.?® The traditional account of
recognitional legitimacy is summarized by ‘the principle of effectivity’, which includes the
following conditions: (1) a permanent population; (2) a defined territory; (3) a functional
government able to exercise control over its territory; and (4) the capacity to enter into re-
lations with other nations on its own account.3* Buchanan’s problem with the traditional

29 Buchanan 2004, 233. My discussion of Buchanan'’s view draws primarily from chs. 5 and 6 of Justice,
Legitimacy, and Self-Determination, but I'll note other places where he offers a discussion that is particularly
relevant to the point at hand.

30 See Buchanan 1999a, 53.

31 Buchanan (2004, 247). See also Buchanan (1999b).

32 Buchanan 2004, 249-258.

33 On the three faces of authority, see Philpott (2001, 15-21). Briefly, the three faces of authority correspond
to the following three questions: (1) What are the polities in a given international society? (2) What conditions
must be met to become one of these polities? (3) What are the essential prerogatives of these polities?

34 See Buchanan 2004, 264. There is a fifth condition—which says that a state must not come about by
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account is its lack of moral content. But, as he notes, the decision to recognize a state
as sovereign has profound moral implications: ‘Entities recognized as legitimate states
are legally entitled to support for their territorial integrity and to noninterference in their
internal affairs, and ought to be allowed to participate (in theory as equals) in the basic
processes of international law.’3®> These powers give a state profound influence on the life
chances of the individuals within its borders. Indeed, it is the recognition as sovereign
of human rights-violating states that underscores the question with which this paper
began: given the undesirability of resorting to armed intervention, how do we improve
the protection of human rights in cases where their violation occurs within a sovereign
territory and is often at the hands of officials of sovereign states? Since recognitional
legitimacy has such profound moral implications, Buchanan argues that recognitional
decisions should be made a matter of international /aw rather than a matter of interna-
tional politics. In other words, the decision to recognize an entity as a sovereign state must
not be left open to political judgement by sovereign state leaders; instead, the criteria for
recognition must be formally codified and recognitional decisions made ‘a matter of legal
obligation. .. [associated with] significant penalties on states that grant recognition when
it is not warranted.’3®

Buchanan’s proposal is to reform the practice of recognition by making it explicitly
normative. On his view, a recognitionally legitimate state must meet four criteria:

(1) Internal Justice Condition: the state must protect (or must not violate) the basic
human rights of its citizens.

(2) External Justice Condition: the state must not violate the basic human rights of
citizens of other states.

(3) Nonusurpation Condition: the state must not come about by usurping a legitimate
state.

(4) Minimal Democracy Condition: the state must be minimally democratic.3”

Each and every state that meets these conditions must be granted recognitional legiti-
macy; no state that fails to meet these conditions should be recognized.

usurping a legitimate state—that could arguably be included in the conventional account, but it’s status isn’t
clear. In any case, Buchanan later explicitly adopts this condition as the ‘Nonusurpation Condition’.

35 Buchanan 2004, 266.

36 Buchanan 2004, 273.

37 On the first two, see pp. 269-272; on the third, see p. 275f; on the fourth, see 278f.



Toward a Pragmatic Theory of Sovereignty 15

Each of these conditions is given a teleological justification: insofar as justice and
peace are goals of the international system, a recognitional practice that employs these
four conditions will promote justice and peace.38 (1) and (2) are also given a rights-based
justification: an entity that violates basic human rights is not justified in wielding coercive
power; conferring recognitional legitimacy on a state enables it to wield coercive power
without external interference; conferring this ability on a state that violates the basic
human rights of its citizens thus enables the entity to wield coercive power illegitimately
and makes those who recognize the state accomplices in injustice.3?

Although Buchanan aims to offer a moral theory of recognitional legitimacy, he is
careful to note that its moral aims are minimal. He resists the temptation to make the
criteria for recognition ‘so stringent as to imply that even the most admirable existing
states are illegitimate.” The proposal’s aim is to provide ‘effective incentives for improving
state behavior’, and ‘the prospect of gaining the benefits of recognition can only act as
an effective lever for reform if conditions for being rewarded with recognition are not so
demanding as to appear unattainable or not worth the cost.’*® Accordingly, Buchanan’s
theory is non-ideal in the sense described in §2—it proposes a reform to the international
practice of recognition that is compatible in principle with the fact of partial compli-
ance. His non-ideal credentials are bolstered by the fact that his proposal’s application is
restricted to ‘the practice of recognizing new entities that claim the status of legitimate
state’, recognizing that no existing states would go in for having their status as sovereign
stripped from them.*! The question now is whether Buchanan’s theory is realistic enough
to be practicable. To answer this question, we must assess how well the theory does at
meeting the criteria specified in §3.

4.1. The Impracticality of Buchanan'’s View

Buchanan’s view seems to meet the Moral Progress Condition. The moral criteria he
delineates would be welcome constraints on the practice of recognition from a moral
point of view. By denying the rights of sovereignty to human rights-violating states, we
strip state leaders of their ability to use sovereignty as a shield from punitive action.
Also, the desirability of sovereignty and its perceived importance for political survival
could give state leaders great incentive to insure that their state meets the conditions

38 Buchanan (2004, 271). Buchanan offers reasons for thinking that justice and peace are goals of the
international system in Buchanan (1999a, §5).

39 Buchanan 2004, 270.

40 Buchanan 2004, 268-269.

41 Buchanan 2004, 260.
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of recognition. Finally, by making recognition a legal rather than political matter, the
proposal insures that politicians can’t use recognition to serve political interests that
undermine the protection of human rights.

Unfortunately, Buchanan’s view violates at least three other criteria for a pragmatic
moral theory. First, it is politically inaccessible. It’s true that some recent work has
suggested that the traditional ‘Westphalian’ model of sovereignty is being overtaken by a
new model that includes respect for human rights as a condition of sovereignty.*> But
such an evolution isn’'t enough to establish the accessibility of Buchanan’s proposal.

Effective international institutions (i.e., institutions that increase the likelihood of
achieving some policy objective) emerge from individual state leaders’ need to coordinate
policies to deal with the global challenges their states face, such as security, trade, energy,
etc. Their function is to help reduce the transaction and information costs associated with
cooperation, as well as enable state leaders to make credible commitments in bargaining.
But joining institutions is costly; membership requires state leaders to compromise
on some of their policy objectives. Thus, state leaders will be willing to commit their
states to institutional membership when cooperation enables them to achieve goals
they couldn’t reach by unilateral action. Given the motivational primacy of state leaders’
survival interest, we can infer that the policy goals state leaders seek to achieve are largely
defined by the policy preferences of their supporters. Thus, state leaders will only commit
their states to institutions that enhance their ability to satisfy their supporters’ policy
preferences and thereby increase their chances of survival.*3

42 International Committee on Intervention and State Sovereignty (2001) serves as the best example of
official support for the institutionalization of such a model. Several post-Cold War interventions supported
by the UN Security Council for ‘humanitarian’ reasons (e.g., Bosnia, Sierra Leone, Kosovo, and East Timor)
seem to suggest that the right of nonintervention can’t be used to shield a state in cases of massive human
rights abuses; see Talentino (2005) and Barkin (1998). However, the view that the sovereignty norm has
evolved to include human rights as a condition is hardly the consensus. Krasner (1995) and Krasner (1999)
argue that breaches of the Westphalian rules, particularly that of nonintervention, have always occurred and,
thus, don't in themselves signal any change in the prevailing sovereignty norm. Thomson (1995) argues that
claims concerning the evolution of sovereignty are suspect because there is no adequate empirically testable
conception of sovereignty. Thus, claims about changes in the sovereignty institution are empirically suspect.

43 For a similarly functional story about the emergence of international institutions, see Keohane (1984).
One major difference between Keohane’s explanation and the one given here is that Keohane speaks in terms
of state interests, whereas I speak in terms of state leaders’ interests. Why the shift, when speaking in terms
of state interests is the convention? I have two reasons. First, 'm not sure what it would mean for a collective
body to have interests independent of its members’ interests. On my view, the state has an interest in, e.g.,
security only if some relevant segment of its membership have an interest in security. The question, then, is
which members’ interests are embodied as ‘the state’s interests’. More often than not, the relevant members
are the ruling élite. In general, it is élites who are ultimately responsible for making and implementing policy
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Given this story about the emergence of international institutions, we must ask our-
selves whether Buchanan’s proposed institutional reform (1) achieves a policy objective
state leaders might have but are unable to achieve unilaterally, and (2) increases state
leaders’ chances of survival. (1) requires that individual state leaders take the protection
of human rights in other states as a foreign policy objective. This seems plausible on its
face, since 160 countries are party to the International Covenant on Civil and Political
Rights, and 159 are party to the International Covenant on Economic, Social, and Cultural
Rights, both of which are legally binding. However, the question must be whether state
leaders take the protection of human rights in other states as a foreign policy objective
that overrides competing policy objectives. This seems less plausible given even a cursory

decisions, and these are rarely submitted to a collective decision procedure that includes any significant
segment of the state’s population. This is especially the case when it comes to foreign policy decisions,
including decisions to establish and join international institutions, which are notoriously shrouded from
public scrutiny. (For evidence of this point with regard to trade policy, see Kono 2006) So it seems that state
interests are more accurately described as the embodiment of state leaders’ interests. Even in democracies,
where domestic mechanisms exist to hold state leaders accountable to ordinary citizens, we can intelligibly
talk about foreign policy decisions reflecting the interests of state leaders, since it is their fundamental interest
in political survival that motivates them to choose policies that align with the expressed interest of the voters
keeping them in power. For example, €élites’ decision to sign the Rome Treaty establishing the International
Criminal Court may align with a prevailing interest among citizens to join the ICC. But, ultimately, the
interests of ordinary citizens only figure into the explanation of this decision indirectly, through state leaders’
fundamental interest in implementing policies that will retain support among those who are responsible for
keeping them in office. Accordingly, élites will decide to join the ICC only if doing so is sufficiently important
for maintaining the support needed to stay in office. When ICC membership isn't a ‘deal-breaker’ between
politicians and their supporters, state leaders can withhold membership despite citizens’ preference to join.

This connection between citizens’ policy preferences, leaders’ survival interests, and policy decisions
brings me to my second reason for talking in terms of state leaders’ interests: talking in these terms remedies
a weakness in Keohane’s theory that he himself identifies—viz., a failure to account for the importance of
variations in domestic politics in shaping the emergence of international institutions (see the 2005 preface to
Keohane 1984, xiii). A theory that grounds policy decisions upon state leaders’ survival interests—such as
Bueno de Mesquita et al.’s (2003) ‘selectorate theory’—can link up to Keohane’s explanation for the emergence
of international institutions with variations in domestic politics by showing how the structure of domestic
selection institutions and the policy preferences of political supporters affects leaders’ policy decisions.
But leaders’ survival interest remains a crucial piece of the explanation since it is this fundamental interest
that makes them responsive to the policy preferences of their supporters. I'm not aware of any work that
attempts to use the selectorate theory to explain (in greater detail) the emergence of institutions. But Bueno
de Mesquita and Downs (2006) and Bueno de Mesquita and Smith (2007) offer it as a compelling explanation
of intervention and foreign aid policy formation, so there does seem to be a prima facie case for using the
theory to explain the emergence of international institutions.

Consequently, for the remainder of the paper, I'll talk in terms of state leaders’ interests. Any mention of
state interests should be read as shorthand for state leaders’ interests.
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examination of the historical record. For example, US foreign policy history is checkered
with support for rights-abusing dictators who were otherwise amenable to US foreign
policy objectives, as well as operations to overthrow democratically-elected governments
who were deemed hostile to US interests.** In addition, rights-abusing states with great
natural resource wealth continue to find support despite their human rights record, such
as China’s (among others’) continued support for the Burmese military junta and the
Sudanese government.

In addition, there seems to be little reason to think that Buchanan’s proposal is likely to
increase state leaders’ chances of political survival. Indeed, there are good reasons to think
that it is likely to decrease their survival chances. First, rights-abusing states have little
incentive to sign on to reforms that will effectively prevent them from recognizing new
rights-violating states. To comply with the norm would only draw greater public attention
to their own rights-violating practices and endanger any perceived legitimacy they will
have attained. Although the new norm isn’'t supposed to threaten a rights-violator’s
legal status, they will certainly fear that the new norm could arouse domestic opposition
that would be sufficient to drastically limit their ability to achieve their objectives. And
given that some of the most internationally influential states are among the worst rights-
abusers or most prominent supporters of rights-abusers (most notably, China and Russia),
Buchanan’s proposal is likely to meet stiff resistance among this crowd.

Second, many states that are relatively rights-respecting at home support rights-
violating states abroad for a variety of reasons. Prominent among these reasons is the
gains accrued from cooperation with such states. For example, 41% of China’s mer-
chandise exports go to the US and EU, while Australia, Canada, and the US all count
China as both a top-5 source of imports and a top-5 destination for exports.*® In addi-
tion, many states with significant natural resource wealth turn out to be authoritarian,
rights-abusing regimes.*® This means that otherwise rights-respecting states must coop-
erate with rights-abusing states to meet their substantial natural resource needs.*’ Given
that similar benefits would accrue to states who cooperate with future rights-abusing

44 Examples of the former include Fulgencio Batista, Joseph Mobutu, Pol Pot, and Sadaam Hussein (before
the late-1980s). Examples of the latter include Iran in 1953, Guatemala in 1954, Democratic Republic of
Congo in 1960, and Nicaragua during the 1980s.

45 See country trade profiles for Australia, Canada, China, and the US, found in the WTO'’s Statistics
Database, http://stat.wto.org/Home/WSDBHome.aspx?Language=.

46 The literature on the so-called ‘resource curse’ is abundant. See, for example, Ross (1999); Ross (2001);
Wantchekon (2002); Jensen and Wantchekon (2004).

47 Perhaps most important among these is the need for oil. Roughly 36% of the world’s oil is produced
by unquestionable human rights abusers (Saudi Arabia, Russia, Iran, and China), and of the other top-15
producers, Amnesty International reported serious human rights concerns in seven of them (US, Mexico,
Venezuela, Kuwait, UAE, Nigeria, and Iraq). Oil data from ‘Rank Order — Oil Production’, The CIA World
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regimes seeking recognition, state leaders have little incentive to withhold recognition.
Were they to withhold recognition from these new rights-abusing regimes, they would
forego the substantial gains from cooperating with them and severely hamper their ability
to maintain support by satisfying the policy preferences of their supporters. Thus, the
survival interests of politicians in rights-respecting states motivate them to recognize
rights-abusers as full members of the international community.

Finally, state leaders will resist any proposal that requires them to give up discre-
tionary control over the recognition of states, as Buchanan’s does. Given that recognitional
legitimacy confers upon a regime important capabilities, such as the ability to negotiate
treaties on its own account and receive loans from global financial institutions such as
the IMF and World Bank, the ability to extend and withhold recognition is an important
bargaining chip state leaders use to extract policy concessions. This bargaining chip is an
important tool for state leaders to gain the strategic advantages needed to satisfy their
supporters’ policy preferences and retain their support. For example, US recognition of
the communist People’s Republic of China and withdrawal of recognition from the nation-
alist Republic of China was motivated by Cold War strategic considerations, enabling the
US to capitalize on Communist China’s split with the Soviet Union and gain an advantage
vis-a-vis their Cold War foe.*® Russian and Chinese decisions to withhold recognition
from Kosovo after its unilateral declaration of independence also seem to be motivated
by strategic concerns: Russia wants to defend the claims of its ally, Serbia, and China
has an interest in renouncing any precedent of unilateral secession given its territorial
and constitutional disputes with Taiwan and Tibet. Without discretionary control over
recognition decisions, political leaders lose an important strategic tool.

Given that human rights often take a backseat to competing policy objectives and
that tying sovereign recognition to human rights protection likely decreases the survival
chances of state leaders, Buchanan’s proposed reform is politically inaccessible. State
leaders have little incentive to establish such an institution. But the problems don’t end
there. Buchanan’s account also runs afoul of the Robustness Condition, and perhaps the
Provisionality Condition as well. Regarding the Robustness Condition, a recognitional
practice that ties sovereignty to human rights protection couldn’t be sustained under
conditions of partial compliance. We already know that the many existing rights-violating
states are almost certain to defect. But even if they weren't, the gains to be had from defec-
tion are too great to pass up. Any state who withholds recognition from a rights-abusing

Factbook, https://www.cia.gov/library/publications/the-world-factbook/rankorder/2173rank.html. Human
rights information from Amnesty International (2008).
48 Thanks to Elizabeth Anderson for bringing this example to my attention.
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state would forego the immense benefits of cooperation with such states already men-
tioned above. Perhaps more importantly, recognizing a new state can give the recognizing
state important influence in the new state and surrounding region. Since many of the
current independence movements (candidates for future recognition) are in strategically
important locations, such as the Balkans, Middle East, and Central Asia, quickly extend-
ing recognition to a new country can give the recognizing state a foothold in an area of
strategic importance. Recognizing a new state that secedes from a rival state can also give
the recognizing state important advantages. But it’s not just these potential advantages
that make defection tempting. It’s the fact that others are likely to defect and thereby
obtain the strategic advantages for themselves to the detriment of the complying state.
This puts the complying state at a greater disadvantage than would have been the case
had everyone complied and given up the advantages of recognizing the new state. Thus,
we see that states face a Prisoner’s Dilemma when it comes to recognizing rights-violating
states. Buchanan’s proposal is insensitive to these structural considerations and thus does
nothing to restructure the situation, leaving state leaders in a situation where defection
is sure to happen. Consequently, since we can’t expect the proposed reform to stand up
under conditions of partial compliance, the proposal is useless as a means to alter state
behaviour and get us any closer to making sovereignty safe for human rights.

Finally, Buchanan’s view potentially fails to meet the Provisionality Condition. Recog-
nizing new states confers upon them status as full members of the international com-
munity. Once this status is attained, state leaders are able to negotiate treaties and join
international institutions, which constrain their policy options. In seeking cooperation
with other states, state leaders become accountable for their actions to those with whom
they cooperate. Failing to play by the rules means forfeiting the benefits of coopera-
tion. This situation gives states with strong bargaining positions considerable influence
over the conduct of state leaders seeking their cooperation. If the political survival of
powerful states’ leaders depends upon delivering the public good of human rights pro-
tection abroad to their supporters, then powerful states will be able to use treaties and
international institutions as levers to improve the conduct of rights-violating states.

A situation where the survival of powerful state leaders depends upon delivering so-
cial justice appears to be emerging. Some of the more powerful states, such as the United
States and Western European countries, have become increasingly subject to public pres-
sure to deliver on social justice issues, such as poverty and disease reduction, fair trade,
climate change, and human rights.*® These countries largely set the agenda for institu-
tions such as the IME World Bank, and WTO. Accordingly, when a state seeks a loan from

49 See Keck and Sikkink 1998
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the IMF or World Bank, or seeks to join the WTO, they become subject to the influence
of states whose leaders’ survival is increasingly dependent on improving human rights
protection. Although conferring recognition upon rights-violators is morally unsavoury,
it has the effect of bringing them into international society and making their conduct
subject to certain constraints that may have been absent had rights-violators remained
outsiders.>® Were we to adopt Buchanan’s proposal to universally withhold recognition
from rights-violating entities seeking recognition, we would forego the capacity to use
international institutions to influence their behaviour, perhaps closing off the possibility
of future progress on human rights. Thus, while sub-optimal from a normative point of
view, recognizing rights-violating entities can sometimes be a provisional step in the right
direction.

At this point, one might object that states such as the US and EU countries don’t use
their influence to improve the lives of individuals abroad; indeed, they use their influence
to advance their own interests often to the detriment of individuals abroad. For example,
some will point to the fact that the US uses its influence at the IMF and World Bank to
make loans conditional upon their preferred liberal economic policies, which includes
(among other things) eliminating agricultural subsidies abroad while retaining its own,
thereby harming farmers in developing countries.’! There’s no denying that the powerful
countries primarily use their influence to pursue the interests of their most influential
interest groups. Indeed, throughout my argument, I take this as a fundamental premise.
Where [ depart from the objection is in thinking that élite interests in influential countries
can sometimes align with improving human rights protection abroad and, further, that
the area of overlap can increase as democratic leaders become increasingly accountable
for the consequences of their policies abroad. The security and economic interests of
state leaders give them an interest in stability in areas of strategic importance, and it is
perhaps the most powerful countries wherein this interest is greatest, since their capacity
to influence depends upon the existence of stable polities governed by rational actors.>?
Human rights atrocities are inherently destabilizing and threaten the interests of powerful
actors directly, like when civil conflict cuts off access to important natural resources such
as oil, or indirectly, like when human rights atrocities foment rebellion and civil conflict,
as well as precipitate refugee crises, all of which are destabilizing and threaten the rule of
a government amenable to the interests of élites in powerful states. Thus, the leaders of

50 Thanks to Elizabeth Anderson for drawing my attention to this point.

51 See, e.g., Oxfam America 2003

52 This point is perhaps best shown by the inability of powerful states to exert influence over ‘basketcase’
states, such as Somalia and Taliban-ruled Afghanistan.
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powerful states have an interest in minimizing the number and scope of human rights
atrocities abroad as a means to protecting their security and economic interests, but only
when the former threaten the latter. When this fails to be the case, we should expect
powerful states to impose their preferred policies upon weaker countries, even when
these are likely to harm individuals in other countries. This seems to explain why the US
can insist that Mexico drop its subsidies to corn farmers while retaining their own (and
thereby ruin Mexican corn farmers),*® and yet cut all trade and impose sanctions on, and
then intervene in an important oil-producer like Irag. In the former case, although human
rights abuses are ‘widespread and in some states systematic’,® the Mexican government
is strong enough to control its population and thereby protect US interests in the region.
However, in the latter case, Saddam Hussein’s government grew increasingly hostile to US
objectives in the region. The fact that he had incited and participated in massive human
rights atrocities against Iraqi Kurds was at best of secondary interest to US leaders. Thus,
while punishing Hussein had the effect of halting rights-violations against Kurds, the
effectiveness of any humanitarian motivation in bringing about US actions toward Iraq is
probably best explained by its alignment with the security and economic interests of US
élites. The difference between the two cases is that these interests were compatible with
halting human rights violations in Iraq but orthogonal to the interests of Mexican farmers.

A second objection to my claim that recognizing rights-violating polities can some-
times be an appropriate provisional step in the direction of making progress on human
rights comes from Buchanan. He claims that the desirability of recognition gives states
enough incentive to comply with the conditions of recognitional legitimacy, thus mak-
ing the practice of recognition the lever that states can use to improve the conduct of
rights-violating polities. I don’t deny that the practice of recognition could provide such
leverage. Indeed, this is why I only said that recognizing rights-violators can sometimes
be an appropriate provisional step. Whether extending or withholding recognition is the
right move will depend on the context. But I do have concerns about how well (or how
often) Buchanan'’s proposal can meet the Provisionality Condition. The main problem I
see is the fact that rights-violating polities who have enough to offer to potential allies
will always be able to find support from powerful rights-violating states, such as China
and Russia. Take China’s continued support for Sudan as an example. While Sudan
has become a pariah among Western states, China continues to take advantage of the
economic opportunities vacated by Western states, including investment in Sudan’s oil

53 See Oxfam America 2003
54 Amnesty International 2008, 204.
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industry and arm sales to the Sudanese government.>® Thus, while status as a full member
of the international community is certainly a big carrot for a newly-independent polity,
cooperation with states who defect from Buchanan’s standard for recognition will often
provide enough support to permit the continuation of rights-violating policies if doing so
is less costly to the new polity’s leaders than meeting the conditions of full recognition.

5. OUTLINE FOR A PRAGMATIC THEORY OF SOVEREIGNTY

Buchanan'’s view, while initially promising, fails to be realistic enough to provide practical
guidance. So what does a pragmatic theory of sovereignty look like? Unfortunately, I'm
unable to propose a positive pragmatic theory of sovereignty that makes sovereignty safer
for human rights. In lieu of a positive theory, I can begin to outline some of the important
ways in which theorizing about sovereignty is constrained by two of the five conditions
delineated above, which can serve as a guiding framework for future work on a positive
theory. To briefly foreshadow what follows, I will argue that a pragmatic moral theory of
sovereignty is limited to proposing ways to reform the structure of political relationships
(e.g., those between citizens and their leaders or those between state leaders) so that the
survival interests of political leaders become increasingly aligned with the protection of
individuals’ human rights.

An important implication of the Political Accessibility Condition for a pragmatic
theory of sovereignty is that it limits our theorizing to options found within the framework
of a system of sovereign states. This is because the institution of sovereignty protects the
survival interests of leaders in important ways. Consider some of the important ways
in which sovereignty protects leaders’ survival interests. As Bueno de Mesquita et al.
note, a state leader’s survival can be threatened in three ways: domestic challenges to
their leadership (e.g., electoral competition or leadership challenges within party ranks);
revolutionary challenges to individual leaders and/or the type of regime over which a
leader presides (e.g., coup attempts and civil rebellion and war); and external challenges
from foreign opposition (e.g., armed intervention, international war).%® The institution of
state sovereignty clearly enhances a state leader’s ability to confront at least two of these

55 Indeed, this example provides further support for my earlier claim that cooperation rather that exclusion
can be a catalyst for moral progress. Through cooperative relationships, the West has been able to pressure
China to shift its policy of blocking UN Security Council resolutions against Sudan and begin applying modest
pressure on Sudan to permit a UN peacekeeping force in the country. As China begins to apply pressure on
the Sudanese government to take steps to bringing the rights violations and civil war to an end, the threat of
losing Chinese business might be enough to get the Sudanese government to take steps in the right direction.

56 Bueno de Mesquita et al. 2003, 23
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sorts of threats. The external, or ‘Westphalian’ aspect of sovereignty grants a state the right
of nonintervention and the corollary right of self-defence when intervention occurs.>’
Thus, a state leader is justified under international law and traditional just war theory in
taking military action to protect his survival when external challenges arise. Domestic
sovereignty grants a state the right to exercise effective control over the population within
its territory, as well as the right to take the steps necessary to maintain territorial integrity.
Thus, a leader is justified in using force to rebuff illegitimate attempts to depose him, as
well as to stamp out attempts to break up the territory over which he rules.

Sovereignty also serves other important interests that are directly tied to the survival
of state leaders. It is often argued that states’ rights as sovereigns are important for estab-
lishing the rule of law internationally. International legal sovereignty—i.e., recognition
by other states as being juridically independent—confers international legitimacy upon
a state and grants its leaders access to the process of shaping international law. This
ability to enter into treaties with other states and shape the establishment of international
institutions greatly increases a leader’s policy options and grants him legal standing to
press for agreements that will benefit his supporters. This is perhaps especially important
for protecting against domestic challenges to survival as the lives of ordinary citizens are
increasingly affected by international arrangements. Without the opportunity to influence
the establishment of international agreements in a way that at least mitigates the negative
consequences of globalization, state leaders would likely have short political lifespans.
Further, the norm of sovereign equality codified in Art. 2(1) of the UN Charter provides
the élite in weak states with legal protection from the meddling of powerful states. This is
important because of concerns, especially prevalent among leaders of foreign colonies,
about neoimperialism.>® Although in practice this norm is often violated, its codification
provides a ground for leaders in weak states to publicly censure powerful states who
meddle in their domestic affairs and call for support from more powerful allies. It also
gives them a legitimate grievance around which domestic political support can be built.
Finally, sovereignty legally restricts the ability of states to use force to serve their interests.
This, again, is especially important for the survival of leaders in the majority of current

57 Krasner offers a useful distinction between different kinds of sovereignty: international legal sovereignty,
external, or ‘Westphalian’ sovereignty, domestic sovereignty, and interdependence sovereignty. See Krasner
(1999, 3-4). I'm not sure whether these are best viewed as distinct kinds of sovereignty, or as distinct aspects or
features of a single institution of sovereignty. Keohane, for example, treats Krasner’s four kinds of sovereignty
as four aspects of a unified conception of sovereignty. See Keohane (2003). Since I'm interested in discussing
what appears to be a single institution of sovereignty with several distinct features, I'll follow Keohane in
treating Krasner’s four kinds as four aspects of a single kind.

58 Welsh 2004b
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states, for whom international war would almost certainly result in job loss.

The institution of sovereignty is also perceived to have important normative value
because of its close association with a right of self-determination. As Walzer put it, a
state’s rights to territorial integrity and political sovereignty derive from its citizens’ right
to ‘choose their form of government and shape the policies that shape their lives.”>® On
this view, it is the moral process of individuals who share a collective life coming together
to form a state that justifies a state’s claim to sovereignty. Hence, sovereign statehood
is perceived to have the function of protecting the integrity of communal life. Even if
political leaders fail to grant self-determination claims any independent normative value,
they likely recognize that ordinary citizens often value self-determination and therefore
place great political value on a right of self-determination. This is to say that, to the extent
that their survival depends on the support of those who value self-determination, leaders
will almost certainly value sovereignty as a means to advance their supporters’ desire to
be self-determining.

Notice that political leaders’ lack of willingness to establish institutions that poten-
tially jeopardize their state’s claim to sovereignty doesn’'t depend on whether sovereignty
is in fact necessary to protect their survival interests in the ways mentioned here. All
that matters is that they perceive sovereignty as an institution that serves their survival
interests no less effectively than any of the alternatives. Given the foregoing, a pragmatic
proposal for making sovereignty safer for human rights is limited to reforms that are
compatible with and accessible from the institution of sovereignty currently in operation,
since the current institution ostensibly serves and protects the survival interests of the
actors who shape the constitution of international institutions. This rules out theories
that reconceptualize sovereignty in radically new ways, since such theories are most
probably politically inaccessible.®

59 Walzer 2000, 53f. Note that this claim only makes sense in cases where ordinary citizens can plausibly
be said to influence policy decisions

60 One example of such a theory is Pogge (2002). Pogge proposes that sovereignty be ‘vertically dispersed’
among ‘nested territorial units’ rather than residing entirely with the state, which seems to anticipate
developments in the EU. But it’s not clear to me that developments in the EU are actually vertically dispersing
sovereignty more than they are reassigning sovereignty to a new entity on certain issues. The case of human
rights protection might be an especially hard one when it comes to thinking about vertical dispersals of
sovereignty. That unit which is able to impose an oppressive policy upon a population is (ostensibly) sovereign
with respect to that population. A local unit that seeks to protect the human rights of its constituents but is
unable to do so vis-a-vis a larger unit is not sovereign on that issue. If a larger unit is unable to stem the tide
of abuse perpetuated by a local unit, it is the local unit that is sovereign rather than the former. Unfortunately,
Pogge’s discussion is rather sparse on the details of how a just balance of sovereignty might actually look and
thus suggests little about how to overcome this obstacle.
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Given that state leaders are unlikely to radically reform the current sovereignty in-
stitution, and given the reality of partial compliance, a pragmatic theory of sovereignty
must seek the conditions under which state leaders are compelled to limit their own
predatory behaviour and respect their citizens’ human rights. There is ample evidence to
suggest that this occurs when the following two general conditions hold: (1) state leaders
are dependent upon citizens to pursue their objectives, and (2) citizens have credible
exit threats. In particular, two theoretical frameworks highlight the importance of these
conditions in limiting state predation.

Clark, Golder, and Golder present a game-theoretic reformulation of Hirschman’s
Exit, Voice, and Loyalty argument and then apply that model to the analysis of democratic
transitions.%! The model offers two key insights. First, when state leaders depend upon
their citizens and those citizens have credible exit threats, they must respond positively to
its citizens’ demands (whatever their content). In this case, state leaders value the loyalty
of citizens more than they value any prize that can be had by preying upon them. Second,
state leaders that do not depend upon citizens will never respond to citizens’ demands,
whether those citizens have credible exit threats or not. This is because autonomous state
leaders place a higher value on the gains from preying upon citizens than on their loyalty.

Bueno de Mesquita et al. add support to these findings. Their ‘selectorate theory’
shows that political actors whose political survival depends on the support of a large
segment of their domestic population are more likely to choose policies that improve the
well-being of the average citizen, including the protection of human rights. However,
when their political survival is insured by support from a small group of cronies, they
are free to pursue policies that maximize their own personal gain and the gain of their
cronies, often to the detriment of the average citizen’s well-being.%?

Combining these insights, we arrive at the following conclusion concerning human
rights and sovereignty: Human rights will be best protected within a system of sovereign
states when state leaders are forced to respond positively to citizens’ demand for human
rights protection. This will be the case when state leaders depend upon the support of large
segments of their domestic populations for their political survival. Citizens’ ability to affect

61 Clark, Golder, and Golder (2007). Throughout the paper, the authors cite numerous empirical studies
that ostensibly confirm the compatibility of the EVL framework with observations concerning the relationship
between economic development and democratization, natural resource wealth and authoritarianism, foreign
aid contributions and lack of democratization, and economic inequality and democracy. For Hirschman’s
original argument, see Hirschman (1970).

62 Bueno de Mesquita et al. (2003). Chs. 2 and 3 provide the details of the theory; the rest of the book
empirically tests and confirms many of the theory’s predictions concerning various issues such as regime
change, economic growth, and international peace and conflict.
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their leaders’ survival prospects are increased when they possess credible exit threats. This
conclusion doesn't yet entail any specific policy recommendations. For example, it leaves
open whether or not armed intervention is able to bring about the conditions necessary
to induce positive response to citizens’ demands. Whether any specific policy option
is able to bring about the right conditions will depend on additional empirical work.
Nevertheless, this conclusion places a significant constraint on pragmatic theorizing
about sovereignty and human rights: it limits the available range of reform proposals to
those that are able to induce the conditions under which state leaders’ survival interests
force them to respond positively to citizens’ demands for human rights protection.

A further important insight that is shared by these theoretical frameworks is that
the protection of human rights is a structural matter; that is, whether or not state lead-
ers undertake to protect human rights depends upon the structure of the relationship
between state leaders and citizens. Thus, a pragmatic theory of sovereignty is limited
in another way: it must propose reforms that are targeted at restructuring the balance
of power between state leaders and citizens. This lends additional support to the idea
(introduced in §3.1) that a pragmatic theory must concern itself primarily with principles
for reforming institutions rather than principles meant to guide the conduct of individual
actors.

6. CONCLUDING REMARKS

This paper has taken on three tasks: delineating the conditions a theory must meet to be
pragmatic enough to propose practicable institutional reforms; evaluating Buchanan’s
normativized theory of recognitional legitimacy with respect to these criteria; and provid-
ing a framework for constructing a positive pragmatic theory of sovereignty. But much
work is left to be done, in particular, the task of constructing a positive pragmatic moral
theory of sovereignty. A note of encouragement to those who take up this task: pragmatic
theorizing requires close interaction with political science, perhaps much closer than
has customarily been the case in political philosophy. Pragmatic theorizing requires
relentlessly scouring the empirical data to determine which avenues to moral progress are
indeed open. What works in theory may not work in practice. Since pragmatic theorizing
is primarily interested in bringing about actual moral progress, it must ultimately concern
itself with what will likely work in practice.
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